Some doctors do enter into sexual relationships with patients. These relationships can be damaging to the patient involved. One response available to both individual doctors and to disciplinary bodies is to prohibit sexual contact between doctors and patients ("zero tolerance").
Introduction
Is it morally acceptable for doctors to have sex with their patients? A simple answer is "no". Such an answer has the benefit, if enforced, of possibly preventing some harms from befalling some patients. This paper attempts to outline five arguments that can be used to defend such a "zero tolerance" answer.
The first argument is empirical. It is commonly based on the premise that sexual contact between doctors and patients is almost always harmful to patients. Despite the frequency with which this premise is stated as fact it simply is not true in so far as the facts are presently known. A modified version of the empirical argument treats sexual contact as though it were a medical intervention like surgery or drugs.
The second argument is that there is a tension between a decision to have sex with a patient and the principles that govern medical decision making. However, this relies critically on the facts of each particular case and the most general conclusion that can be drawn is that such sexual relations are "ill advised" and "hazardous". ' The third argument is Aristotelian in origin. It considers the virtues necessary in a good medical practitioner and attempts to demonstrate that a virtuous doctor cannot enter a sexual relationship with a patient. 2 The fourth argument is an "a priori" one. It rests on the definitions of "doctor" "patient" and "sexual partner". If these definitions are accepted, then zero tolerance is a logical necessity which arises out of the meaning of the words.
The fifth argument is counterfactual. It asserts that the consequences of a policy that allowed sexual contact between doctors and patients would be harmful.
Almost always harmful?
An influential editorial in the British Medical_Jour-nal asserted that sexual contact between doctors and patients was almost always harmful to the patient. 3 When this premise is accepted as fact and used to draw the conclusion that sexual contact should never take place between doctors and patients, the argument takes the following form (using a well-known example): P1. 
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One thing this objection uncovers is a hidden premise in the argument. A fuller version is: P1. Thalidomide is almost always harmful. HP. It is impossible to predict who will not be harmed by thalidomide P2. Almost always harmful drugs where it is impossible to predict who will not be harmed ought never to be used. Conclusion. Thalidomide ought never to be used. The doctor who wishes to make an exception for himself has claimed to be able to identify Miss Jones as someone who will not be harmed by sexual contact with him. Medicine has a history of charlatans who claim to be able to distinguish the "special cases" who will benefit from interventions that are, in general, dangerous. They claim skills not shared by their peers, and from which they make a personal gain. It is difficult to see how the doctor who wishes to make an exception for himself escapes the charge that he is behaving like such a quack.
Representative sample
However, any doctor who wishes to have sex with a patient can deny the truth of the first premise.
What would it take to prove that sexual contact between doctors and patients is almost always harmful to the patient? Some sort of survey would be needed. It would need to be valid, ie the survey instrument would have to determine accurately whether a respondent had been harmed by the sexual contact. The sample size would need to be such that the confidence interval for the proportion of patients harmed did not include any number smaller than "almost always". The sample would need to be representative of patients who have had sexual contact with doctors. No such survey has ever been performed.
The evidence in support of the "almost always harmful" claim is not strong. It consists largely of case reports and (small) series of patients who are seeing psychotherapists. The subjects involved are highly selected rather than representative.
On the other hand, many health professionals can identify colleagues who have married patients. A large survey of New Zealand physiotherapists revealed that 1% had married a patient.4 Sexual contact in the professional relationship is common. Five per cent of New Zealand general practitioners (self) report sexual contact with a current patient.5 The corresponding figures for New Zealand physiotherapists are 1 1% of males and 7% of females. 6 In contrast, complaints to disciplinary bodies alleging sexual misconduct by a health professional are rare even though the behaviour is common. Correspondence in the New Zealand Family Physician revealed that in the three years from mid-1991 to mid-1994 only thirty such complaints were received by the Medical Council of New Zealand.' 8 Sixteen of these did not even get as far as a formal hearing because "there was no case to answer".
The survey of New Zealand general practitioners uncovered too few (11) general practitioners who had had sexual contact -with either a current or former patient to enable any conclusions to be drawn about how general practitioners view the effect of that contact on their patients.5 However, 102 physiotherapists reported sexual contact with either a current or former patient. Of these, only five thought the contact had had a negative effect on the patient, while 64 thought the effect had been positive. That is, the involved physiotherapist is twelve times more likely to report that the contact had a positive effect on the patient.
Doctors have tolerant views towards sexual contact with patients as do physiotherapists.4 5 9 This suggests that their intuitions are not in accord with the premise that sexual contact is almost always harmful to the patient.
In summary, the claim that sexual contact between doctors and patients is almost always harmful to the patient is not supported by evidence of the required type. Available evidence: that sexual contact is common while complaints about it are not; that it is most often perceived by the professional involved as having a positive effect, and that both doctors and physiotherapists believe a variety of scenarios to be acceptable, combine to suggest that sexual contact is only sometimes harmful to the patient (although that harm is often severe).
But this may be all that is needed. The argument can be modified to read: P1. Sexual contact between a doctor and a patient is sometimes devastatingly harmful to the patient. P2. There are never any patients whose lives are saved by sexual contact with their doctor. P3. It is impossible to predict which patients will not be devastatingly harmed by sexual contact with their doctor P4. Interventions which are sometimes devastatingly harmful, which are never life-saving and where it is impossible to predict who will not be harmed ought never to be undertaken. Conclusion. Sexual contact between a doctor and a patient ought never to be undertaken. This is a strong argument. It treats sexual contact as just another thing that doctors do to patients.
The challenge to any doctor contemplating, or engaged in, sexual contact with a patient is to make a legitimate exception for him (or, less commonly, her) self.
Principles
The very influential final report of the Task Force on Sexual Abuse of Patients commissioned by the College of Physicians of Ontario"1 abuses this kind of reasoning in making statements like "due to the position of power the physician brings to the doctor-patient relationship, there are NO circumstances -NONE -in which sexual activity between a physician and a patient is acceptable" and "due to the power the physician brings to the physician-patient relationship, there is no such thing as gaining consent for sexual involvement with a patient".
These comments are an abuse of principlesbased arguments because the probability of a power imbalance or of invalid consent does not imply their certainty.
Even if one accepts trust, power balance, and consent as necessary conditions they do not lead to a zero tolerance position as it is possible to imagine sets of circumstances where all three are complied with. Moreover, it seems as if the list of principles could be continued indefinitely and there would still be circumstances where all were complied with. One cannot leap from a realisation that in some circumstances telling the truth (or sexual contact) can be "ill advised" and "hazardous" (to use Zelas's conclusions about sexual contact between doctors and patients) to a conclusion that it is always, or even generally, wrong to tell the truth.
Virtues-based argument
What are the traits of character which need to be developed and practised in a doctor so that he (or she) performs his (or her) function well? Are these compatible with sexual contact between a doctor and a patient? Or is it the case that what it takes to be a good doctor precludes sexual contact with any patient?
A virtues ethicist might claim that a good doctor has (permanent and fixed) dispositions to act in certain ways and that those dispositions are tempered by particular sets of circumstances. If this is so then an important purpose of clinical education is to develop the appropriate dispositions (virtues) and to expose the student to praeceptors who have both the dispositions and the practical wisdom to exercise them appropriately.
McCullough, Chervenak and Coverdale have attempted to demonstrate that zero tolerance is a necessary consequence of an appropriate idea of the virtues necessary for creating and sustaining the doctor-patient relationship.2 They assert that doctors are necessarily self-effacing and selfsacrificing. The self-effacement obligates the physician to set aside any sexual feelings a patient may arouse in him. The self-sacrifice obligates him to forgo the pursuit of sexual satisfaction.
The weakness of this line is that it twists the concept of virtue until virtues become duties to be followed regardless of circumstances. But now they are no longer virtues. Moreover, it seems possible to imagine circumstances in which a selfeffacing and self-sacrificing doctor could fall in love with, and be loved by, a patient.
A priori argument
Is there something about a doctor-patient relationship that is inconsistent with a sexual relationship? This is not a question of fact, but of meaning. If the affirmative answer is set out as an argument it might look like this Premise. The doctor-patient relationship must have "property X" (by definition) Premise. The relationship between sexual contacts cannot have "property X" (by definition) Conclusion. Patients cannot be sexual contacts. Many doctors seem to have an intuitive idea that such a property, or such properties, do exist. From this arises the idea that doctors ought not to treat their spouses. Indeed, there are a number of personal relationships which may be substituted for "sexual contacts". Examples are "children", and "close friends".
A candidate "property X" is the notion of a professional boundary (emotional distance, detachment). Another candidate is the doctor's ability to set aside both his and the patient's emotional states for the duration of the consultation which may occur at any time of the day or night and involve any problem at all.
Of course, it is open to any practitioner to deny the existence of any such "property X". Or if the existence of such a property is conceded he can claim that it can survive this particular sexual relationship
Counterfactual argument This paper opened with the question: "Is it morally acceptable for doctors to have sex with their patients"? The argument in this section does not address the question directly. It first attempts to establish that, as a matter of policy, sexual contact between doctors and patients ought to be prohibited. Then, its proponents proceed with an assertion that doctors have a moral obligation to comply with such a prohibition. If this is true then it follows, as a matter of definition, that doctors who have sexual contact with patients have behaved immorally.
The question about what the appropriate policy ought to be is, perhaps, more urgent in many parts of the world than that about the morality of sexual contact between doctors and patients in the absence of any policy. The counterfactual argument offers a direct route to prohibition without the difficult task of first showing that the act is necessarily immoral.
The counterfactual argument may be summarised as: P1. If sexual contact between doctors and patients were allowed then there would be unacceptable consequences. Conclusion. Sexual contact between doctors and patients should not be allowed. This is both a common and influential argument form in bioethics. It has been used to oppose in vitro fertilisation, legalisation of abortion, euthanasia, and more recently, human cloning. Its influence is not reduced by the failure of postulated uncertain negative future consequences to have arisen on some previous occasions. In the same way, even if the last ten tosses of an unbiased coin have resulted in heads, the next might be a tail. However, the counterfactual argument must be treated with caution for it does not require strong empirical evidence, may rest on vague concerns and prejudices, and cannot specify the probability of the unacceptable consequences predicted.
A typical "unacceptable consequence" relied on is a postulated breakdown of the trust essential to a doctor-patient relationship. I take it as selfevident that if the consulting room were perceived by some patients as a place where unwelcome sexual advances might occur, or if some doctors did view patients as objects for their sexual gratification, then patients would be justified in trusting their doctors less.
Other candidate "unacceptable consequences" have been discussed in earlier sections. For example, it can be argued that if sexual contact between doctors and patients is allowed, then neither the professional boundaries nor the emotional detachment necessary for the practice of good medicine can be maintained.
The claim that doctors have a moral obligation to comply with a prohibition on sexual contact with patients when such a prohibition exists can also be supported by an appeal to "trust in the professional relationship". A pillar of such trust is that doctors have a code of professional behaviour that they all adhere to at all times. No doctor can excuse himself from the profession's moral code. Therefore, doctors can be trusted to behave in accordance with the code. They respect confidentiality for example, because it is part of the code and because it is part of the code doctors can be trusted to respect confidentiality.
Discussion
This paper began by posing the question: "Is it morally acceptable for doctors to have sex with their patients?" The counterfactual argument provides a clear "No", even if by something of an indirect route. It claims that doctors are morally obligated to adhere to their code of conduct, and that "zero tolerance" of sexual contact between doctors and patients is the appropriate stance for regulatory bodies to take. This stance protects the public from real harms that are known to occur in at least a proportion of cases where sexual contact occurs between doctors and patients. Regulatory bodies can be expected to act so as to reduce harms to the public rather than to allow an increase in harms even if there might be some compensatory benefits.
The first four arguments (empirical, principles, virtues, a priori) demonstrated that, in the absence of any "zero tolerance" policy, there are possible cases where sex between doctors and patients is not morally blameworthy. However, the doctor involved is in an unenviable position to judge any of his own true motivations, the quality of the consent offered by the patient, the likelihood of harm accruing to the patient, or the effect of such a relationship on the doctor-patient relationship.
